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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
---------------------------------- x
:
In the Matter of the Application of
:
:
CHRISTABEL GOUGH,
:
:
Petitioner,
:
:
For Judgment Pursuant to Articles 63 and 78, and :
Section 3001 of the Civil Practice Law and Rules, :
:
- against :
:
CITY OF NEW YORK, NEW YORK
:
CITY LANDMARKS PRESERVATION
:
COMMISSION, METROPOLITAN
:
TRANSPORTATION AUTHORITY,
:
RXR REALTY LLC, TF CORNERSTONE,
:
INC. and XYZ Corp. | LLP | LLC,
:
:
Respondents.
:
:
---------------------------------- x

Index No.:

VERIFIED PETITION

Petitioner Christabel Gough (“Christabel”), by her attorneys, Hiller, PC (“HPC”), as and for
her petition herein (“Petition”), alleges as follows:
NATURE OF THE PROCEEDING
1.

By this proceeding, Christabel seeks to protect the interior of Grand Central Terminal

(“Grand Central”) and that portion of the Grand Central Viaduct running parallel to the eastern
facade of Grand Central (“Viaduct”), both individually designated New York City Landmarks
(collectively, the “Landmarks”) protected under the New York City Landmarks Law (“Landmarks
Law”). Under New York Law, properties designated individual New York City landmarks generally
cannot be altered, modified or otherwise subjected to construction work unless the Landmarks
Preservation Commission, which is entrusted under the Administrative Code and City Charter to
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regulate landmark-protected properties (“LPC”), receives and then grants an application for a
certificate of appropriateness (“CofA”) pursuant to §25-307 of the Landmarks Law. However, on
February 23, 2021, the LPC, rather than requiring the owner of the Landmarks, the Metropolitan
Transportation Authority (“MTA”), to submit an application for a CofA, merely issued reports and
recommendations (“February 2021 Reports”) under §25-318 of the Landmarks Law – a provision
which: (i) is governed under more relaxed standards than those set forth for approval of a CofA; and
(ii) does not authorize the LPC to issue a binding determination.
2.

The LPC’s decision to issue the February 2021 Reports constitutes a violation of

lawful procedure, an error of law, and reflects arbitrary and capricious decision-making, resulting
in a determination that, if not overturned, would imperil the historical, architectural and cultural
integrity of the Landmarks – one of which, Grand Central, is regarded as among the most significant
landmarks in the United States. In particular, the February 2021 Reports, if not overturned, would
permit, inter alia: (i) the construction of 1,600+ foot-tall multi-purpose tower directly adjacent to
the Landmarks (“Mega-Tower”), forever casting shadows over and obscuring Grand Central and the
Viaduct; (ii) the reconfiguration of the landmarked interior of Grand Central; and (iii) substantial
modifications to the Viaduct, permanently disfiguring it (collectively, the “Proposed Project”).1
3.

On May 7, 2021, Christabel, through counsel, notified the LPC’s General Counsel

by letter that the decision to issue the February 2021 Reports under §25-318 rather than undertake

1

There are three (3) Landmark Designation Reports related to the Proposed Project area: (1) the
August 2, 1967 designation, which includes the exterior of Grand Central itself and, for purposes of this
Petition, the Viaduct (as defined above) (LP-0266); (2) the September 23, 1980 designation, which
includes the interior of Grand Central, and for purposes of this Petition, the 42nd Street Passage (defined
below) (LP-1099); and (3) the September 23, 1980 designation for the Park Avenue Viaduct located on
Park Avenue and running from 40th Street northward to Grand Central at 42nd Street (LP-1127).

2

2 of 29

FILED: NEW YORK COUNTY CLERK 06/23/2021 08:55 PM
NYSCEF DOC. NO. 1

INDEX NO. 156008/2021
RECEIVED NYSCEF: 06/23/2021

a CofA analysis under §25-307 constitutes an error of law, violation of lawful procedure, and
arbitrary and capricious decision making. In response, via email dated May 13, 2021, the LPC
answered that: (i) under §1266(8) of the Public Authorities Law, decisions by the MTA with respect
to its properties are supposedly insulated from LPC oversight; and (ii) no portion of the Proposed
Project would affect protected features of either Landmark (“LPC’s Informal Response”).
4.

On May 19, 2021, Christabel, through counsel, responded to the LPC’s Informal

Response with additional information, further confirming that the decision to issue the February
2021 Reports was based upon misinterpretations of the Landmarks Law and Public Authorities Law.
The LPC, while expressing a willingness to look into the issue further, has not amended the February
2021 Reports or otherwise issued a formal determination requiring the MTA or any other party
associated with the Proposed Project to submit an application for a CofA for construction of the
Mega-Tower adjacent to the Landmarks and/or for the proposed alterations to the interior of Grand
Central and the Viaduct.
5.

Insofar as the LPC has misinterpreted its obligations under the Landmarks Law and

Public Authorities Law, and is threatening to permit the Proposed Project to proceed without LPC
oversight, imperiling the Landmarks, Christabel is entitled to an order and judgment, vacating and
annulling the February 2021 Reports; granting a mandatory injunction and/or writ of mandamus,
directing the LPC to conduct a CofA review under §25-307 of the Landmarks Law; and declaring
that, contrary to the LPC’s misinterpretation of both the Landmarks Law and Public Authorities Law,
the LPC does, in fact, have the authority and obligation to regulate the MTA’s proposed alterations
to the Landmarks.

3
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Pending this Court’s review and determination of the issues presented herein,

Christabel is entitled to an order, prohibiting all construction activity with respect to the Proposed
Project.
THE PARTIES
Petitioner
7.

Christabel is, and at all relevant times has been, a resident of the City of New York,

County of New York, and a citizen of the State of New York. As a private preservationist and
Secretary of the Society for the Architecture of the City, Christabel, until the COVID-19 pandemic,
had attended virtually every meeting and hearing of the LPC since 1983, and frequently delivered
testimony on controversial items.2 She is familiar with the practices and policies of the LPC and
their evolution over time. Her advocacy has been recognized by awards conferred by the Historic
Districts Council and the Victorian Society in New York.
8.

With specific regard to the Landmarks at issue herein, Christabel regularly frequents

Grand Central and the Viaduct and enjoys their beauty, historic and architectural eminence, and
cultural significance. Christabel is appropriately concerned that, in the absence of LPC oversight
and review under the Landmarks Law, and in particular the required CofA review process, two of
America’s most iconic landmarks could be permanently altered, disfigured and diminished.

2

The work of the Society for the Architecture of the City has been discussed in published
histories of recent New York architecture that note the influence of the historic preservation movement:
Preserving the World’s Great Cities, Tung, Anthony Max (New York: 2000). Christabel’s heroic fight to
preserve the main branch of the New York Public Library was also featured in Patience and Fortitude,
Sherman, Scott (Melville House Publ. 2015).

4
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Respondents
A.

Municipal Respondents

9.

The City of New York (“City”) is a municipal corporation under General

Construction Law §66(2). It is the governmental body charged with oversight responsibility for
public affairs and public lands within the City’s five boroughs.
10.

The LPC is an agency of the City, and the largest municipal preservation agency in

the nation. It is charged with the responsibility of protecting the City’s architecturally, historically,
and culturally significant buildings and sites by granting them landmark or historic district status,
and by regulating them once they have been so designated. Accordingly, the LPC is, and at all times
relevant hereto was, charged with protecting and regulating the Landmarks pursuant to their
“Designations” (defined hereinafter).
B.

The Owner/Developer-Related Respondents

11.

Upon information and belief, Respondent MTA is the owner of the Landmarks. The

MTA is a public authority under Article 5, Title 11 of New York’s Public Authorities Law with an
offices located at 347 Madison Avenue, 9th Floor, New York, New York 10017 and 2 Broadway,
4th Floor, New York, New York 10017.
12.

According to its website, the MTA is “North America’s largest transportation

network, serving a population of 15.3 million people across a 5,000-square-mile travel area
surrounding New York City through Long Island, southeastern New York State, and Connecticut.”3
The MTA’s operating agencies consist of MTA New York City Transit; MTA Bus; Long Island Rail
Road; Metro-North Railroad; and MTA Bridges and Tunnels. Id.

3

MTA Website, https://new.mta.info/about-us, last visited on June 22, 2021.

5
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Although a Public Authority, the MTA is not a New York City agency, commission,

bureau, authority or other division or entity of the City.
14.

Upon information and belief, Respondent RXR Realty LLC (“RXR Realty”) is, and

at all relevant times since May 13, 2010 has been, a limited liability company organized and existing
under the laws of the State of Delaware, with an office located at 28 Liberty Street, New York, New
York 10005.
15.

Upon information and belief, RXR Realty is a co-developer of the Proposed Project,

and one of the entities that submitted the request to the LPC which resulted in the issuance of the
February 2021 Reports.
16.

Upon information and belief, Respondent TF Cornerstone, Inc. (“TFC”) is, and at all

relevant times since January 2, 1974 has been, a business corporation organized and existing under
the laws of the State of New York, with an office located at 387 Park Avenue South, 7th Floor, New
York, New York 10016.
17.

Upon information and belief, TFC is another co-developer of the Proposed Project,

and one of the entities that submitted the request to the LPC which resulted in the issuance of the
February 2021 Reports. Hereinafter, RXR Realty and TFC are referred to as the “Developer.”
18.

XYZ Corp. | LLP | LLC is named as a place-holding entity in the event that it is

determined that another party, although not readily discernable from publically-filed documents and
records, has an interest in the outcome of this proceeding.
CLAIM FACTS
The Landmarks
19.

Grand Central is a “world famous landmark and transportation hub in Midtown
6
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Manhattan.”4 It opened to the public on February 2, 1913, and is currently the home of the MTA
Metro-North Railroad and a New York City subway station serving the 4, 5, 6, 7, and S subway
lines. Id.
20.

In 1975 Grand Central was added to the National Register of Historic Places,5 and

in 2014, it was ranked 10th on Travel & Leisure’s list of most-visited tourist attractions in the
world.6 The historic, cultural, and architectural significance of Grand Central is not disputed by the
LPC and the City of New York.
21.

Grand Central is the subject of at least two landmark “Designations” by the LPC: (1)

the August 2, 1967 exterior designation (“Exterior Designation”) (Ex. 1); and (2) the September 23,
1980 interior designation (“Interior Designation”) (Ex. 3). According to the Exterior Designation,
Grand Central is described as:
one of the great buildings of America, evokes a spirit that is unique in this
City. It combines distinguished architecture with a brilliant engineering
solution, wedded to one of the most fabulous railroad terminals of our time.
Monumental in scale, this great building functions as well today as it did
when it was built. In style it represents the best of the French Beaux Arts.
The contrast of solids and voids is a striking feature of this building. The
large percentage of glass areas, to be seen in the great windows, is
reminiscent of the quality of some of the best French exposition buildings,
models of daring structural design in their day, which availed themselves of
the latest technological knowledge of their time. The use of these windows
for several levels of horizontal circulation, was in itself a daring concept.
4

Grand Central Website, https://www.grandcentralterminal.com/about/, last visited on June 22,

2021.
5

National Resister of Historic Places Website,
https://nationalregisterofhistoricplaces.com/ny/new+york/state5.html, last visited on June 22, 2021.
6

Travel + Leisure and Travel + Leisure Staff, The World’s Most-Visited Tourist Attractions,
TRAVEL + LEISURE (November 10, 2004), https://www.travelandleisure.com/attractions/landmarksmonuments/worlds-most-visited-tourist-attractions?, last visited on June 22, 2021.
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Visitors can see from the main concourse the diminutive human beings
walking between the two layers of glass as they cross and recross from office
to office.
The very scale of the monumental columns and the handsome sculptured
details, such as the enframement of the oval windows and clock, represent a
daring and skillful combination of architectural elements to create a building
overpowering in its timeless grandeur (Ex. 1 at 1).
22.

In the Exterior Designation, the LPC also found that Grand Central “has a special

character, special historical and aesthetic interest and value as part of the development, heritage and
cultural characteristics of New York City” (Id. at 2). The Exterior Designation further notes that it
“is a magnificent example of French Beaux Arts architecture; that it is one of the great buildings of
America; that it represents a creative engineering solution of a very difficult problem, combined with
artistic splendor; that as an American Railroad Station it is unique in quality, distinction and
character; and that this building plays a significant role in the life and development of New York
City” (Id.).
23.

According to the Exterior Designation, the Landmark includes the entirety of

“Borough of Manhattan Tax Map Block 1280, Lot 1" (Exs. 1 and 2). Specifically, the Exterior
Designation states: “the Landmarks Preservation Commission designates as a Landmark, Grand
Central Terminal, 71-105 East 42nd Street, Borough of Manhattan and designates Tax Map Block
1280, Lot 1, Borough of Manhattan, as its Landmark Site” (Ex. 1 at 2).
24.

The Exterior Designation, not only includes the facade of Grand Central itself, but

also, inter alia, the Viaduct (Exs. 1and 2).7

7

As reflected below, the Proposed Project would result in an encroachment upon, and alteration
of, the landmark-protected Viaduct.

8
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In the Interior Designation, the LPC lauded the interior spaces of Grand Central,

stating that:
the Interior of Grand Central Terminal is one of the finest examples of
railroad station interior design in the world, that it is truly impressive, richly
detailed, and grandly scaled example of the Beaux Arts style, that its planning
is a paradigm of coherence and clarity, allowing for exceptional ease of
circulation and maximum passenger comfort, that the use of ramps was an
innovative concept, that the Main Concourse constitutes one of “the classic
interior spaces in America,” that the interior was designed by two notable
American architectural firms working in association, that the beauty of style
and plan of the interior were predicated upon pioneering engineering and
urban planning concepts, that the interior continues to serve the city's
transportation needs effectively, that it is also a vital civic center, and that it
is a treasured symbol of Manhattan, cherished not only by New Yorkers, but
by visitors from all over the world (Ex. 3 at 17).
26.

According to the Interior Designation, the LPC:
designates as an Interior Landmark the Grand Central Terminal Interior, main
concourse level interior consisting of the 42nd Street entrance passageway
leading to the waiting room, the waiting room up to and including the ceiling,
the ramp connecting the waiting room and the main concourse, the main
concourse up to and including the ceiling and including the surrounding
balconies, the staircase leading to the Vanderbilt Avenue entrance, the area
connecting the main concourse and the incoming station concourse, the
incoming station concourse, the Graybar passageway, the ramp leading from
the main concourse to Vanderbilt Avenue, the ramp parallel to the Vanderbilt
Avenue ramp and leading to the subway, the ramp which intersects the two
above ramps and leads to the lower concourse level, the ramp at the eastern
end of the main concourse leading to 42nd Street, the ramps running parallel
to the above ramp and leading to the lower concourse level, the ramp which
intersects the three above ramps and leads to the lower concourse level; the
lower concourse level interior consisting of the Oyster Bar Restaurant
(excluding the saloon), the ramp leading from the Oyster Bar Restaurant to
the lower concourse, the area of the lower concourse beneath the main
concourse; and the fixtures and interior components of these spaces,
including but not limited to, wall and ceiling surfaces, floor surfaces, doors,
windows, lighting fixtures, murals, sculptures, panels, railings, grilles, sign
boards and signs; 42nd Street at Park Avenue, Borough of Manhattan, and
designates Tax Map Block 1280, Lot 1 and 60 in part; Tax Map Block 1278,
Lot 20 in part; and an area beneath Vanderbilt Avenue between 43rd and 44th
9
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Streets, Borough of Manhattan, as its Landmark Site (Ex. 3 at 17-18).
27.

The Interior Designation includes, inter alia, the 42nd Street entrance passageway

(“42nd Street Passage”) which, as part of the Proposed Project, RXR Realty and TFC plan to alter
and reconfigure.
28.

The MTA acquired Grand Central and the Viaduct in or about 2020, long after they

were already designated Landmarks, and thus obtained its ownership interest therein subject to the
Designations thereof and subject to the provisions of the Landmarks Law.
29.

Grand Central is not owned, in whole or in part, by the City of New York, or any

agency, commission, bureau, or other division thereof.8
30.

Grand Central is not designated a scenic landmark under the Landmarks Law.9

History of Proposed Project Site and the Proposed Project
31.

The Proposed Project site was the home of The Commodore, a 2,000 room hotel that

operated from January 1919 through approximately May 1976.10 In the late 1970s, Donald Trump
partnered with the Hyatt Hotel Chain to purchase The Commodore. Id.

Thereafter, The

Commodore was re-branded as the Grand Hyatt New York Hotel (“Grand Hyatt”), and continues in

8

The significance of this fact is made clear infra.

9

The significance of this fact is made clear infra.

10

Alan Rosinsky, 89-Story Mixed-Use Tower Set to Replace Midtown Manhattan’s Grand Hyatt
by 2030, METRO MANHATTAN OFFICE SPACE (December 10, 2020),
https://www.metro-manhattan.com/blog/89-story-mixed-use-tower-set-to-replace-midtown-manhattans-gr
and-hyatt-by-2030/, last visited on June 22, 2021.

10
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operation as such to this date.11 Id. Currently the Grand Hyatt stands 26-stories and 295 feet tall.12
32.

33.

By the Proposed Project, the Developer seeks to, among other things:
•

Demolish the 26-story Grand Hyatt currently located on the Proposed Project
site adjacent to Grand Central;13

•

Construct a Mega-Tower that is 83 stories and approximately 1,645-feet high,
containing 2.2 million square feet of new hotel, office and retail space.14 The
Mega-Tower would thus be over five-and-half (5½) times taller than the
Grand Hyatt, forever casting shadows over and obscuring Grand Central and
the Viaduct;

•

Construct outdoor space that would extend the sidewalk at the Viaduct level
of Grand Central and make paving and other alterations that would directly
encroach upon, and abut, the Viaduct (“Outdoor Space”) (Ex. 4 at 69-70);
and

•

Construct a so-called “Transit Hall” that would encompass dramatic
alterations to the 42nd Street Passage, including, among other things: (i)
removal of retail storefronts along the 42nd Street Passageway and
replacement of such storefronts with openings connecting to a proposed
“Transit Hall;” (ii) the creation of a “Transit Hall” passageway running
parallel to the 42nd Street Passageway; (iii) removal of an MTA elevator; and
(iv) “restoration” of an historical entrance that existed there before the
creation of the elevator (Ex. 4 at 72-96).

If the Proposed Project were to proceed, the Mega-Tower hovering over Grand

11

In or about 1996, the Hyatt Hotel Chain purchased Trump’s 50% interest in the hotel, and is the
current owner of the Grand Hyatt. Id.
12

Christopher Bonanos, The Tower Replacing the Grand Hyatt Is an Absolute Behemoth, NEW
YORK CURBED (February 2, 2021),
https://www.curbed.com/2021/02/first-look-at-175-park-avenue-the-grand-hyatts-replacement.html, last
visited on June 22, 2021.
13

TF Cornerstone Announces 175 Park Avenue, Plans for a New Mixed-Use Building in
Midtown, TF CORNERSTONE WEBSITE (February 5, 2021),
https://tfc.com/blog/in-development/tf-cornerstone-announces-175-park-avenue-plans-for-a-new-mixedus
e-building-in-midtown, last visited on June 22, 2021; Ex. 4.
14

See, Id.; Ex. 4.

11
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Central would be one of the largest buildings in New York City. As set forth supra, the Mega-Tower
would overshadow, obscure, diminish, and alter the Landmarks. Although unclear from the
Developer’s presentation to the LPC (“Developer’s Presentation Material”) (Ex. 4), it is inevitable
that the impact of the underpinning and other subterranean work of the Proposed Project would
directly and adversely impact the Landmarks.

Upon information and belief, the proposed

construction of the Mega-Tower, Outdoor Space, and “Transit Hall” could cause irreparable damage
to the much-beloved Landmarks.
The Landmarks Law
34.

The Landmarks Law was enacted in 1965 after the old Pennsylvania Station and other

significant buildings were demolished across New York City, to the horror of its citizenry. The
Landmarks Law was enacted to preserve “individual buildings, historic districts, interior landmarks,
and scenic landmarks of historical, cultural and architectural significance.”15
35.

The City Council’s Committee Report that accompanied the 1965 Landmarks Law

laid bare the mounting concern which ultimately helped lead to the LPC’s creation. That concern
is no less salient today:
Testimony discloses that the City has been and is undergoing the loss and
destruction of its architectural heritage at an alarming rate, especially in the
last 8-10 years .... The public, through individuals, groups, press,
organizations and others, has strongly protested such loss and destruction and
has widely argued that measures be taken immediately to prevent further loss
and destruction.16

15

Preserving Your Historic Neighborhood: New York City Landmark Designation Process,
HISTORIC DISTRICT COUNCIL (May 20, 2019), https://hdc.org/preservation/new-york-city-landmarkdesignation-process/, last visited on June 22, 2021.
16

Anthony C. Wood, “Preserving New York: Winning the Right to Protect a City’s Landmarks,”
Routledge, 2008, p. 326.

12
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The LPC’s mandate is spelled out clearly in the first section of the Landmarks Law,

which provides in pertinent part as follows:
§25-301. Purpose and declaration of public policy. a. The council
finds that many improvements . . . and landscape features . . . having a special
character or a special historical or aesthetic interest or value and many
improvements representing the finest architectural products of distinct
periods in the history of the city, have been uprooted, notwithstanding the
feasibility of preserving and continuing the use of such improvements and
landscape features, and without adequate consideration of the irreplaceable
loss to the people of the city of the aesthetic, cultural and historic values
represented by such improvements and landscape features. *** It is the sense
of the council that the standing of this city as a world wide tourist center and
world capital of business, culture and government cannot be maintained or
enhanced by disregarding the historical and architectural heritage of the city
and by countenancing the destruction of such cultural assets.
b. It is hereby declared as a matter of public policy that the
protection, enhancement, perpetuation and use of improvements and
landscape features of special character or special historical or aesthetic
interest or value is a public necessity and is required in the interest of the
health, prosperity, safety and welfare of the people. (Emphasis added.)
37.

The City Council further explained that the purpose of the foregoing provisions is to,

inter alia:
(a) effect and accomplish the protection, enhancement and perpetuation of
such improvements and landscape features and of districts which represent
or reflect elements of the city's cultural, social, economic, political and
architectural history;
(b) safeguard the city's historic, aesthetic and cultural heritage, as embodied
and reflected in such improvements, landscape features and districts;
(c) stabilize and improve property values in such districts;
(d) foster civic pride in the beauty and noble accomplishments of the past;
(e) protect and enhance the city's attractions to tourists and visitors and the
support and stimulus to business and industry thereby provided;
13
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(f) strengthen the economy of the city; and
(g) promote the use of historic districts, landmarks, interior landmarks and
scenic landmarks for the education, pleasure and welfare of the people of the
city.17
38.

Under the Landmarks Law, the LPC “is authorized to designate a building to be a

‘landmark’ on a particular ‘landmark site,’ or to designate an area as a ‘historic district,’”18 and “is
responsible for protecting New York City’s architecturally, historically, and culturally significant
buildings and sites by granting them landmark or historic district status, and regulating them after
designation.”19
39.

Section 25-305(b) of the Landmarks Law (Chapter 27 of the N.Y.C. Administrative

Code) provides, in pertinent part, that the person in charge of a landmark site is generally precluded
from altering, reconstructing, demolishing, or improving any part of the landmark site until the LPC
has issued either a certificate of no effect on protected architectural features, or a certificate of
appropriateness.
40.

The provisions of the Landmarks Law governing the issuance of a CofA are found

at §25-307, which requires a comprehensive review of multiple factors by the LPC prior to issuance
of a CofA. Where a CofA is required for a permit to construct, reconstruct, alter, or demolish any
improvement on a landmark site, the LPC must determine whether the proposed work is appropriate
and consistent with the Landmarks Law. More specifically:

17

Admin. Code §25-301(b).

18

New York City Landmarks Law, THE NEW YORK PRESERVATION ARCHIVE PROJECT,
https://www.nypap.org/preservation-history/new-york-city-landmarks-law/, last visited on June 22, 2021.
19

About LPC, NEW YORK CITY WEBSITE, https://www1.nyc.gov/site/lpc/about/about-lpc.page,
last visited on June 22, 2021.
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(a)
... the commission shall determine whether the proposed work would
be appropriate for and consistent with the effectuation of the purposes of this
chapter.[20] If the commission's determination is in the affirmative on such
question, it shall grant a certificate of appropriateness, and if the
commission's determination is in the negative, it shall deny the applicant's
request, except as otherwise provided in section 25-309 of this chapter.
(c)
In making the determination referred to in subdivision a of this
section with respect to any application for a permit to construct, reconstruct,
alter or demolish any improvement on a landmark site, other than a landmark,
the commission shall consider (1) the effects of the proposed work in
creating, changing, destroying or affecting the exterior architectural features
of the improvement upon which such work is to be done, (2) the relationship
between such exterior architectural features, together with such effects, and
the exterior architectural features of the landmark, and (3) the effects of the
results of such work upon the protection, enhancement, perpetuation and use
of the landmark on such site. In appraising such effects and relationship, the
commission shall consider, in addition to any other pertinent matters, the
factors mentioned in paragraph two of subdivision b of this section.
(d)
In making the determination referred to in subdivision a of this
section with respect to an application for a permit to alter, reconstruct or
demolish a landmark, the commission shall consider the effects of the
proposed work upon the protection, enhancement, perpetuation and use of the
exterior architectural features of such landmark which cause it to possess a
special character or special historical or aesthetic interest or value.
(e)
In making the determination referred to in subdivision a of this
section with respect to an application for a permit to alter, reconstruct or
demolish an improvement containing an interior landmark, the commission
shall consider the effects of the proposed work upon the protection,
enhancement, perpetuation and use of the interior architectural features of
such interior landmark which cause it to possess a special character or
special historical or aesthetic interest or value.
See N.Y.C. Admin. Code §25-307 (emphasis added).
41.

Because the Proposed Project would involve the construction on, and alteration of,

the Landmarks, the Proposed Project is subject to §25-307 of the Landmarks Law and requires the

20

The purpose of this chapter of the Landmarks Law is set forth in §25-301, and is repeated in
¶¶36 and 37, supra.
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LPC to conduct a CofA analysis (“CofA Analysis”).
42.

Contrary to the LPC’s contention and its February 2021 Reports, the Proposed Project

is not subject to review for a mere report and recommendation under §25-318 -- a provision which
is only triggered where, among other things, the plans for the construction, reconstruction, alteration,
demolition, etc. take place on city-owned property or where a scenic landmark is involved. Here,
the evaluation of the Proposed Project under §25-318 is improper because, as reflected supra: (i) the
work would require alteration of the Landmarks requiring a CofA Analysis; (ii) the MTA, although
a Public Authority, is not a New York City agency, commission, bureau, authority or other division
or entity of the City; and (iii) the property subject to the Proposed Project is not owned by New York
City and is not a scenic landmark. As such, the MTA (and/or its designee, e.g., the Developer) must
apply for, and obtain, a CofA under §25-307 of the Landmarks Law before the Proposed Project can
proceed. The Landmarks Law does not permit the LPC to approve, by a mere report and
recommendation, a proposal to change portions of designated improvements or interiors subject to
Exterior and Interior Designations where such property is not owned by the City of New York. See
N.Y.C. Admin. Code §§25-305, 25-318.
LPC’s February 2021 Reports
43.

Instead of following the procedures set forth under §25-307, the Developer

wrongfully applied to the LPC for a report and recommendation under §25-318 of the Landmarks
Law, and the LPC proceeded on that basis in violation of the Landmarks Law.
44.

By letter, dated February 22, 2021, HPC, on behalf of Christabel, formally objected

to the Developer’s application, and the LPC’s consideration of the Proposed Project, under §25-318
of the Landmarks Law (“Objection Letter”) (Ex. 5). In the Objection Letter, HPC explained, inter
16
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alia, that the LPC is required to treat the Developer’s application for a report and recommendation
under §25-318 of the Landmarks Law as one for a CofA under §25-307 thereof, given: (i) the
proposed demolition of the Grand Hyatt and construction of the Mega-Tower; (ii) the proposed
significant alterations to the 42nd Street Passage and the Viaduct; and (iii) that other aspects of the
Proposed Project otherwise require review as a CofA (Id.).
45.

The LPC did not address the arguments in the Objection Letter.

46.

Instead, the LPC held a public hearing on February 23, 2021 and, on the same date,

summarily issued its February 2021 Reports with respect to the Proposed Project without regard to
the provisions of §25-307 of the Landmarks Law and the requirements set forth therein (Exs. 9 and
10; LPC Docket Nos. 21-05602 and 21-05603, respectively).
Christabel’s Request for Vacatur or Amendment After the February 2021 Reports
47.

In or about April 2021, for the same reasons expressed in the Objection Letter, HPC,

on behalf of Christabel, contacted the LPC to request a vacatur or amendment of its February 2021
Reports (“Post-Reports Request”). The LPC denied Christabel’s Post-Reports Request ruling that,
as a Public Authority, the MTA is supposedly exempt from the Landmarks Law by reason of New
York City Public Authorities Law §1266(8).
48.

HPC formally responded to the LPC by letter, dated May 7, 2021 (“May 7th Letter”)

(Ex. 6). In the May 7th Letter, HPC, on Christabel’s behalf, explained that Public Authorities Law
§1266(8) does not exempt the MTA from all local laws affecting its activities and operations; rather,
it exempts the MTA only from those laws that “conflict[]” with its regulations and that interfere
with the accomplishment of the MTA’s transportation purposes (Id. at 2-3). In this regard,§1266(8)
states, in pertinent part:
17
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The authority [MTA] may do all things it deems necessary, convenient or
desirable to manage, control and direct the maintenance and operation of
transportation facilities, equipment or real property operated by or under
contract, lease or other arrangement with the authority and its subsidiaries,
and New York city transit authority and its subsidiaries. Except as hereinafter
specially provided, no municipality or political subdivision, including but not
limited to a county, city, village, town or school or other district shall have
jurisdiction over any facilities of the authority and its subsidiaries, and New
York city transit authority and its subsidiaries, or any of their activities or
operations. The local laws, resolutions, ordinances, rules and regulations of
a municipality or political subdivision, heretofore or hereafter adopted,
conflicting with this title or any rule or regulation of the authority or its
subsidiaries, or New York city transit authority or its subsidiaries, shall not
be applicable to the activities or operations of the authority and its
subsidiaries, and New York city transit authority, or the facilities of the
authority and its subsidiaries, and New York city transit authority and its
subsidiaries, except such facilities that are devoted to purposes other than
transportation or transit purposes (Id. at 2) (emphasis added).
49.

In the May 7th Letter, HPC, on Christabel’s behalf, further explained that the MTA

is not exempt from the Landmarks Law because: (1) there is no conflict between the Public
Authorities Law and MTA rules and regulations on the one hand, and the Landmarks Law on the
other; and (2) even if there were such a conflict, the MTA is not exempt from the Landmarks Law
because its enforcement in the context of the Proposed Project would not have any impact on the
MTA’s achievement of “transportation or transit purposes” (Id. at 3). Regarding the latter point,
HPC, on Christabel’s behalf, explained -- citing to binding authority -- that the Mega-Tower,
Outdoor Space, and the Viaduct have nothing to do with the MTA’s transportation and transit
purposes (Id. at 3-5).
50.

In its Informal Response, the LPC stated that the Developer submitted two

applications pursuant to §25-318 of the Landmarks Law: (i) for the work necessary to connect the
Mega-Tower to the interior of Grand Central subject to the Interior Designation -- which,
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erroneously according to the LPC, is subject to the MTA’s override authority under Public
Authorities Law §1266(8); and (ii) at the request of the City Planning Commission, regarding the
design of the Mega-Tower in relation to the design of the Grand Central Landmark (“LPC’s May
13th Email”) (Ex. 7).
51.

By letter dated May 19, 2021, HPC, on behalf of Christabel, responded to the LPC’s

Informal Response, once again explaining the errors of law and violation of lawful procedure
inherent in the LPC’s statement of position (“May 19th Letter”) (Ex. 8). In the May 19th Letter,
HPC, on Christabel’s behalf, demonstrated that the Proposed Project falls squarely within the LPC’s
jurisdiction because: (1) the Viaduct is included within the Exterior Designation; (2) the Viaduct
stands to be directly affected by the construction/alterations of the Outdoor Space; (3) the Proposed
Project is subject to the provisions of §25-307 of the Landmarks Law; and (4) because the
Developer, by means of the Proposed Project, seeks to reconstruct and/or alter the 42nd Street
Passage -- which is included in the Interior Designation. HPC, on Christabel’s behalf, further
explained that, inasmuch as neither the Viaduct nor the 42nd Street Passage relate to the MTA’s
transportation or transit purposes, the MTA’s application (and/or that of the MTA’s designee, e.g.,
the Developer) with respect to the Proposed Project is subject to the Landmarks Law (Id.).
52.

The LPC, while informally expressing a willingness by telephone to look into the

issue further, has not amended the February 2021 Reports or otherwise issued a determination
requiring the MTA or any other party associated with the Proposed Project to submit an application
for a CofA for construction of the Mega-Tower adjacent to the Landmarks and for the proposed
alterations to the interior of Grand Central and the Viaduct.
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Standard of Review
53.

CPLR 7803 provides that questions that may be raised in an Article 78 proceeding

include:
1. whether the body or officer failed to perform a duty enjoined upon it by
law; or
2. whether the body or officer proceeded, is proceeding or is about to proceed
without or in excess of jurisdiction; or
3. whether a determination was made in violation of lawful procedure, was
affected by error of law or was arbitrary and capricious, including abuse of
discretion as to the measure or mode of penalty or discipline imposed.
First Count
Article 78 Challenge
54.

Christabel repeats and realleges each and every allegation set forth in the preceding

¶¶1-53, as if set forth fully herein.
55.

Except for city-owned properties or improvements located in historic districts, and

certain scenic landmarks, the Landmarks Law prohibits the material alteration, reconstruction,
modification, demolition or other construction with respect to a designated landmark absent the grant
of a CofA under the provisions of §25-307 thereof.
56.

The Landmarks constitute neither city-owned properties, city-owned improvements,

nor scenic landmarks.
57.

Because the Landmarks constitute neither city-owned properties, city-owned

improvements, nor scenic landmarks, the provisions of §25-307 apply to the Proposed Project.
58.

The Proposed Project would result in the material alteration, reconstruction,

modification and other construction with respect to the Landmarks.
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The LPC, despite due demand, has refused to undertake a CofA Analysis of the

Proposed Project under §25-307 of the Landmarks Law.
60.

Instead of undertaking a CofA Analysis of the Proposed Project under §25-307 of the

Landmarks Law, the LPC issued the February 2021 Reports under §25-318 thereof.
61.

Section 25-318 of the Landmarks Law does not apply to the Proposed Project because

the Landmarks constitute neither city-owned properties, city-owned improvements, nor scenic
landmarks.
62.

The LPC’s refusal to undertake a CofA Analysis of the Proposed Project constitutes

a violation of §25-307 of the Landmarks Law and a violation of lawful procedure.
63.

By reason of the foregoing, Christabel is entitled to an order and judgment, vacating

the February 2021 Reports, and a writ of mandamus and/or mandatory injunction, directing the LPC
to conduct a CofA Analysis as required by §25-307 of the Landmarks Law.
64.

Christabel has no remedy at law.
Second Count
Article 78 Relief Under §1266(8) of the Public Authorities Law

65.

Christabel repeats and realleges each and every allegation set forth in the preceding

¶¶1-64, as if set forth fully herein.
66.

The LPC has interpreted §1266(8) of the Public Authorities Law to preclude

enforcement of the Landmarks Law based upon the LPC’s mistaken presupposition that all matters
pertaining to Grand Central will affect the MTA’s transportation purposes, and thus fall outside the
LPC’s regulatory authority, resigning the LPC to offering mere reports and recommendations under
§25-318 (“LPC’s Misinterpretation of the Public Authorities Law”).
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In fact, the Proposed Project is not insulated from review under the Public Authorities

Law because: (1) LPC oversight and enforcement of §25-307 of the Landmarks Law would not
conflict with the Public Authorities Law and with any rule or regulation of the MTA; and (2) the
Proposed Project pertains to non-transportation and non-transit purposes.
68.

The LPC’s decision to issue the February 2021 Reports was thus affected by an error

of law – specifically, the LPC’s Misinterpretation of the Public Authorities Law.
69.

By reason of the LPC’s Misinterpretation of the Public Authorities Law, Christabel

is entitled to an order and judgment, vacating the February 2021 Recommendation, and a writ of
mandamus and/or mandatory injunction, directing the LPC to conduct a CofA Analysis as required
by §25-307 of the Landmarks Law.
70.

Christabel has no remedy at law.
Third Count
Declaratory Judgment

71.

Christabel repeats and realleges each and every allegation set forth in the preceding

¶¶1-70, as if set forth fully herein.
72.

The LPC issued the February 2021 Reports based upon its Misinterpretation of the

Public Authorities Law, as well as its misconstruction of §§25-307 and 25-318 of the Landmarks
Law. In particular, the Landmarks Law requires a §25-307 analysis of any proposed material
alteration, modification, reconstruction, and/or other construction work of, inter alia, properties and
improvements subject to designation under the Landmarks Law unless the properties/improvements
are city-owned and located in an historic district, or have been designated a scenic landmark. Grand
Central and the Viaduct are neither city-owned nor comprised of a scenic landmark; thus, §25-307
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of the Landmarks Law applies and §25-318 thereof does not (collectively, the “LPC’s
Misinterpretation of the Landmarks Law”).
73.

The LPC has also misinterpreted the intersectionality between the Landmarks Law

and the Public Authorities Law. Specifically, contrary to the LPC’s Misinterpretation of the Public
Authorities Law, §1266(8) thereof does not exempt the MTA from all local laws. Rather, §1266(8)
exempts the MTA from compliance with the Landmarks Law if, and only if, there is a conflict
between the Public Authorities Law and the Landmarks Law, and the Landmarks Law infringes upon
MTA’s effectuation of transportation or transit purposes. Here, because the Landmarks Law does
not conflict with the Public Authorities Law or any MTA rules or regulations, and the proposed
construction and alterations to the 42nd Street Passage and the Viaduct would have nothing to do
with transportation or transit purposes, the MTA is subject to the Landmarks Law in this matter, and
is required to apply for a CofA pursuant to §25-307 thereof.
74.

The LPC, however, disagrees that its actions constitute Misinterpretations of the

Landmarks Law and Public Authorities Law, and maintains that its actions are consistent with
statutory authority. Thus, there exists an actual case in controversy with respect to the meaning and
proper interpretation of the Landmarks Law (specifically, whether §25-307 or §25-318 applies to the
Proposed Project), and the proper interpretation of §1266(8) of the Public Authorities Law and
whether the Proposed Project, by reason of its location on MTA property, is exempt from the
jurisdiction of the LPC.
75.

By reason of the foregoing, Christabel is entitled to a judgment, declaring that: (i) the

Proposed Project is subject to the provisions of §25-307 of the Landmarks Law; (ii) the Proposed
Project is subject to the jurisdiction of the LPC, notwithstanding the provisions of §1266(8) of the
23
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Public Authorities Law, insofar as the Landmarks Law and the exercise of jurisdiction by the LPC
with respect to the Proposed Project: (a) would not conflict with the Public Authorities Law or any
MTA rule or regulation, and (b) pertains to non-transportation and non-transit purposes; and (iii)
projects on MTA property are not automatically exempt from the Landmarks Law and the LPC’s
exercise of jurisdiction, but rather must be evaluated in conformity with §1266(8) of the Public
Authorities Law.
76.

Christabel has no remedy at law.
Fourth Count
Mandatory Injunction/Writ of Mandamus

77.

Christabel repeats and realleges each and every allegation set forth in the preceding

¶¶1-76, as if set forth fully herein.
78.

CPLR 7801 provides that relief for petitioners aggrieved by an adverse determination

by a municipal officer(s) or by the failure of a municipal officer(s) to act in compliance with a
ministerial function shall be obtained in a court proceeding against that municipal officer(s) under
Article 78.
79.

“A proceeding pursuant to CPLR article 78 is the proper vehicle by which to compel

officials to perform a mandatory duty.”21
80.

“Mandamus lies to compel the performance of a purely ministerial act where there

21

Davis v. New York City Dept. of Fin., 2020 WL 6041332 (Sup Ct. Kings Co. 2020) (citing
Matter of Bonanno v. Town Bd., 148 A.D.2d 532 (2d Dep’t. 1989); see also
Samuelsen v. New York City Transit Auth., 33 Misc.3d 1211(A) (Sup. Ct. N.Y. Co. 2011) (citing Levy v.
Davis, 302 A.D.2d 309 (1st Dep’t. 2003) (“A writ of mandamus under Article 78 is appropriate to require
performance of a specified ministerial act that is required by law to be performed”).
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is a clear legal right to the relief sought.”22
81.

And, where an applicant seeks a permit to construct, reconstruct, alter, or demolish

any landmark or landmark site, the LPC must conduct a CofA Analysis and determine whether the
proposed work is appropriate and consistent with the Landmarks Law pursuant to §25-307, which
requires a comprehensive review of multiple factors by the LPC prior to issuance of a CofA.
82.

The CofA Analysis is a specified ministerial act required by law to be performed by

the LPC and does not require any exercise of discretion by the LPC. Whether the LPC grants a CofA
is another matter – but the mere act of conducting the CofA Analysis, as required by law, is a
ministerial act, as to which the Landmarks Law affords the LPC no discretion.
83.

The LPC, despite due demand therefor (Exs. 6 and 8), refused to conduct the CofA

Analysis for the Proposed Project as required by the Landmarks Law. As a result, the LPC has
violated §25-307 of the Landmarks Law, and the lawful procedure thereof.
84.

Christabel has a clear right to the LPC’s compliance with the CofA Analysis with

respect to the Proposed Project.
85.

To remediate the LPC’s errors of law and violations of lawful procedure, Christabel

is entitled to mandamus relief (and/or mandatory injunction), and an order and judgment, directing
the LPC to (i) conduct a CofA Analysis on the Proposed Project, and (ii) promptly schedule a public
hearing on the alleged appropriateness of the Proposed Project.
86.

By reason of the foregoing, Christabel is entitled to a writ of mandamus and/or a

mandatory injunction as set forth herein.
87.
22

Upon grant of the writ of mandamus, Christabel would also be entitled to an order

Klostermann v. Cuomo, 61 N.Y.2d 525, 539 (1984).
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and judgment, enjoining the Developer from proceeding with the Proposed Project.
88.

To the extent that the Developer may attempt to proceed with the Proposed Project

during the pendency of this Proceeding, including, without limitation, the demolition of the Grand
Hyatt, Christabel is entitled to a mandatory injunction and a preliminary injunction based upon a
substantial likelihood of success on the merits, threatened irreparable harm, and a balance of equities
weighing in Petitioner’s favor.
89.

As established herein, there is a substantial likelihood of success because the

Proposed Project would directly affect the Landmarks, and the portions of the Proposed Project
relating to the 42nd Street Passage and the Viaduct do not relate to the MTA’s transportation or
transit purposes.
90.

The threatened irreparable harm is obvious; the demolition of the Grand Hyatt and

the construction of the Mega-Tower threaten to destroy and/or irreparably damage Grand Central -one of the world’s most significant, iconic, and cherished structures.
91.

The balance of the equities favor Christabel. The likely damage to the Landmarks

resulting from the Proposed Project outweighs any slight delay that may result from the adherence
to the Landmarks Law.
92.

Christabel has no remedy at law.
Fifth Count
Article 78 Relief: Arbitrary and Capricious

93.

Christabel repeats and realleges each of the allegations set forth in the preceding ¶¶1 -

92, inclusive, as if set forth fully herein.
94.

Grand Central, comprised of 12 stories, is approximately 125 feet high.
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The Designation of Grand Central was based upon, inter alia, the scale of the building

comprising Grand Central and its “monumental columns,” as well as its “contrast of solids and
voids” (Exterior Designation, Ex. 1).
96.

The Proposed Project would result in the creation of a hulking 83-story, 1,645+ foot

high structure, directly adjacent to the 125 foot high Grand Central.
97.

The massive size and bulk of the ensuing structure comprising the Proposed Project

would completely overwhelm and resign to utter insignificance, the grandeur of Grand Central. Put
simply, no reasonable person could possibly appreciate the “scale” of Grand Central, its
“monumental columns” and the “contrast of solids and voids,” were those structures to be dwarfed
by an adjacent building more than 13 times the size of Grand Central.
98.

The February 2021 Reports fail to take into consideration the nature of the

Designation of Grand Central, the central importance of its scale and bulk, and its contextual
architecture relative to surrounding structures.
99.

The February 2021 Reports effectively give the LPC’s approval to an irrational

juxtaposition of the 1,645+ foot high hotel with the 125 foot high Grand Central -- a juxtaposition
that would render Grand Central utterly insignificant, completely destroying its grandeur, elegance
and eminence.
100.

By reason of the foregoing, Christabel is entitled to a judgment, vacating the February

2021 Reports on the merits, as arbitrary, capricious, irrational and grossly inconsistent with the
purposes of the Landmarks Law (§25-301), which the LPC is required to consider when rendering
its determinations.
101.

Christabel has no remedy at law.
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